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BEFORE THE CHIEF JUDICIAL MAGISTRATE, 

UDALGURI,  ASSAM. 

 

 
Present:   Sri G. Rabha 

Chief Judicial Magistrate, 

Udalguri, Assam. 

 
 

G.R. CASE NO. 512 of 2014 
(U/S   120(B)/447/323/34  IPC) 

 

 

 
  STATE 

 -VS- 

1. SRI NITYANANDA MITRA 

2. SRI MADAN MITRA    

3. SMT. MAMONI SARKAR. 

    …………… Accused persons. 

 

  
 Ld. Advocate appeared for the prosecution :   Mr. A. Basumatary. 

 Ld. Advocate appeared for the defence :   Mr. M.C. Narzary. 

 

 
Evidence recorded on  :       03-03-16, 13-05-16 and 01-09-2016. 

Argument heard on  :       02-05-17, 15-05-2017. 

Judgment delivered on  :      19-05.-2017 

  

J U D G M E N T 

 
1. The prosecution case in brief is that, the informant Sri Manik Sarkar lodged  the 

F.I.R. on 07-06-2014 before the OC, Dimakuchi PS reporting that on 04-06-2014 

at about 8-30 AM in the morning the accused persons Nityananda Mitra, Madan 
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Mitra, Niranjan Mitra and Mamoni Sarkar,  came to his house and physically 

assaulted him. He further stated that his wife (accused no.4) assisted them and 

tried to stab him with a ‘dao’; but luckily he was save by Bijoy Rabha. He further 

stated that Bijoy Rabha sustained injury on his hand. Hence this case. 

 

2. After receiving the aforesaid ejahar the Officer-in-Charge of Dimakuchi Police 

Station registered a PS case vide Dimakuchi PS case no. 54 of 2014, u/S  

447/324/34 IPC. Investigating Officer investigated the case, send the victim for 

medical treatment and collected the medical report, seizure list was prepared, 

recorded the statement of witnesses, prepared the sketch map and after 

completing the investigation, the Investigating Officer submitted the charge 

sheet against the accused persons u/S 120(B)/447/323 IPC vide CS No. 35 of 

2014 dated 18-07-2014. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused persons before the court. Except accused Niranjan 

Mitra, other accused persons had appeared. The prosecution made several 

attempt to procure his attendance before the Court, but failed. The case was 

filed against the accused Niranjan Mitra and trial was taken up separately for the 

remaining three accused persons. The copies of relevant documents were 

furnished to the accused. Particulars of offence u/S 120(B)/447/323 IPC was 

read over and explained to the accused persons to which all the accused pleaded 

not guilty and claimed to be tried. 

 
4. During the trial the prosecution had examined as many as nine(9) Pws including 

the informant and Investigating Officer to bring home the case. The  accused 

persons had been examined u/S 313 Cr.P.C. wherein they denied the prosecution 

case totally. No witness has been examined by the defence. Argument had been 

heard from both sides and judgment is delivered in the open Court.  

 

5.  I have considered the evidence on record and the arguments advanced. For the 

purpose of clarity, the following points for determination is hereby framed:  
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6.  POINTS FOR DETERMINATION OF THE CASE : (I) Whether the accused persons 

was party to criminal conspiracy to assault and cause harm to the informant and 

thereby committed the offence punishable u/S 120(B) IPC? (II) If so, whether 

the accused persons had criminally trespassed inside the house of the informant 

with intent to assault him and thereby committed an offence punishable u/S 447 

IPC? (III) Whether the accused persons had voluntarily caused hurt to the  

informant and thereby committed the offence punishable u/S 323 IPC? 

 

7.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 
prosecution had examined as many as 9(nine) witnesses: 

 

PW 1 Sri Manik Sarkar(informant) 

PW 2 Sri Bijoy Rabha 

PW 3 Sri Makhan Debnath 

PW 4 Smt. Durga Sarkar 

PW 5 Smt. Meena Mandal 

PW 6 Sri Indra Kumar Rajbangshi 

PW 7 Sri Anil Das 

PW 8 Sri Supad Mandal and 

PW 9 SI Khagendra Hazarika. 

 

8. Sri Manik Sarkar (PW 1) the informant of the case had stated in his deposition 

that  on the day of occurrence the accused person Nityananda Mitra,(brother-in-

law) had threatened him over phone. So he reported the matter to his father-in-

law Madan Mitra. He testified that his father –inlaw accused Madan Mitra came 

to his house and asked him to show the text message and while he was about to 

show him the message, the accused Madan Mitra caught hold his shirt and 

punched him . He further deposed that accused Madan Mitra went inside his 

house and came with his sons i.e. Niranjan and Nityananda Mitra and they all 

assaulted him, thereafter the accused Mamoni Sarkar, his wife, threw a ‘dao’ 

aiming at him, but he sat down and the dao hit one Bijoy Rabha. He averred that 

Binoy Rabha had sustained injury on his hand.  
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9. Bijoy Rabha(PW-2) had stated that when he saw the quarrel between both the 

parties, he had gone to the spot and found that accused Madan Mitra and 

Nityananda Mitra were assaulting PW-1 and they had torn his shirt. He deposed 

that both Nityananda and Niranjan had punched PW-1 and caused injury on his 

chest. PW 2 had further stated that he himself and his friend Makhan 

Debnath(PW-3) tried to pacify the matter, but the accused Mamoni Sarkar came 

with a ‘dao’ and tried to stab Manik(informant), but he caught her her hand, in 

the process he sustained injury on his hand and had to undergo medical 

treatment. During cross-examination PW 2 had stated that when he saw Mamoni 

Sarkar armed with a ‘dao’,  he caught hold of her  hand and sustained injury on 

his hand.  

 
10. PW 3 Sri Makhan Debnath had stated that on the day of the occurrence while he 

and Bijoy(PW-2) were doing their duty, they saw that Madan Mitra and Manik 

Sarkar were having a heated discussion. He testified that the accused 

Nityananda Mitra and Niranjan had assault Manik Sarkar and tore his shirt and 

punched him, causing injury on his chest. He stated that when they tried to 

pacify the quarrel, suddenly they noticed that Mamoni Sarkar came with a dao to 

assault Manik. He averred that he raised hue and cry and asked Bijoy to stop, 

and when Bijoy tired to snatch away the dao from the hand of Mamoni Sarkar, in 

that process Bijoy sustained injury on his hand and he had to take medical 

treatment.  During cross-examination he remain consistent. 

 

11. PW 4 Smt. Durga Sarkar had stated that accused persons Madan Mitra, 

Nityananda and Niranjan came and assaulted her son Manik Sarkar and when 

she raised hue and cry, PW-2 and PW-3 came to their rescue. She had averred 

that Bijoy and Makhan tried to pacify the matter and saved her son(informant) 

but accused Mamoni caught hold of her  neck and tried to strangulate her, 

thereafter, she picked up a ‘dao’ and tried to stab her son Manik, but due to 

timely arrival of Bijoy he had snatched away the ‘dao’ from the hand of her 

daughter-in-law Mamoni Sarkar, and her son was saved. During this process, 

Bijoy sustained injury on his hand and undertook medical treatment. During 

cross-examination, PW 3 had stated that her son and daughter-in-law Mamoni 
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Sarkar had a quarrel during their conjugal life. Accused Mamoni Sarkar deserted 

her son Manik Sarkar and went to stay with her parents’ along with her daughter. 

She deposed that though her son tried to resume their conjugal life but the 

accused Mamoni refused to resume conjugal life with her son and took police 

assistant and she had filed a case against her son. 

 

12. PW 5 Smt. Meena Mandal had stated in her deposition that as a neighbor she 

went to the house of informant Manik Sarkar when she heard hulla from her 

house. She stated that saw that accused Madan Mitra had caught hold of the 

informant and the other accused Nityananda and Niranjan Mitra had been 

assaulting the informant and Mamoni Sarkar had caught Durga Sarkar by her 

neck and tried to strangulate her.  PW 5 had testified that she tried to interfere 

to stop the quarrel.  

 

13.  PW 6 Sri Indra Kumar Rajbangshi had stated that  when he visited the place of 

occurrence the police had reached there for investigation and seized the ‘dao’ in 

his presence.  

 

14. PW 7 Anil Das had stated that after one week of the occurrence police had 

visited the place of occurrence and he accompanied the I/O to Manik Sarkar’s 

house and in his presence the I/O had seized the ‘dao’.  

 

15. PW 8 Sri Supad Mandal had stated in his deposition that on the day of 

occurrence the accused persons came to the house of informant and had a 

quarrel with him. They had assaulted the informant with batam, lathi and dao. 

The ‘dao’ was dropped from the hand Mamoni Sarkar from Bijoy Rabha. 

 

16. In the cross-examination PW 8 had stated that his house is near the place of 

occurrence and during the time of quarrel, there were about 10/12 people 

gathered. Bijoy and Makhan Debnath were also present. The neighbors came 

and stopped the quarrel. The accused persons had assaulted him with lathii. 

  

17. PW 9 SI Khagendra Hazarika had stated in his deposition that he had 
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investigated the case, visited the place of occurrence, send the victim for medical 

treatment vide GD Entry no.85 dated 04-06-2014, recorded the statement of the 

witnesses, drew the sketch map of the place of occurrence, seized the ‘dao’ and 

one lathi produced by informant Manik Sarkar, prepared the seizure list, collected 

the medical report and after completion of investigation, submitted the charge-

sheet against the accused persons. During cross-examination PW 9 the I/O had 

stated that the ‘dao’ and one lathi was produced by informant Manik Sarkar from 

his house.  

 

18. Considered the submission of both sides. I have scrutinize the deposition of 

witnesses and found that PW6 and PW7 both the two witnesses are seizure 

witnesses and they had deposed that IO had seized the dao during investigation 

and they had stood as a seizure witnesses. Though, seizure of dao is not of 

importance, since dao was not used to assault anyone. The cut injury sustained 

by PW-2, was due to tussle and there was no intention to cause hurt. 

 

19. I have re-read the deposition of prosecution. The victim Manik Sarkar had 

testified in his deposition that his father-in-law Madan Mitra, brother-in-law 

Nityananda Mitra and wife Mamoni Sarkar  with  common intention entered 

inside his house and assault him. I donot find any reason to disbelieve PW-1, 

since defence failed to show why he will accuse his own wife and inlaws and 

disrupt his own family life. 

 

20. The independent witness Binoy Mitra(PW-2) had supported the deposition of 

PW1 and stated that while he was passing through the house of the victim PW1 

he saw that the accused Madan Mitra and Nityananda Mitra  and his wife 

Mamoni had assaulted PW1. He further testified that he and Makhan Debnath 

(PW-3) tried to specify the matter, but the accused did not listen to him.  

 

21. The  witness Makhan Debnath (PW3) had supported the deposition of PW1 and 

Pw-2 and stated that he and PW2 both were on duty in water supply project 

near the place of occurrence and they had seen the accused Madan Mitra and 
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Nityananda Mitra were assaulting PW1 with punch. Both these witnesses PW2 

and PW3 are independent witnesses and defence failed to show during cross 

examination that they have personal grudge against him to implicate him falsely. 

Both these independent witnesses are natural witnesses as they had come to attend 

their duty in the water supply project and during their duty near the place of 

occurrence they had seen the mer-pit. I found the credibility of both the witnesses 

PW2 and PW3 are beyond doubt.  

 

22. Durga Sarkar (PW4), the mother of the victim had stated that the accused had 

trespassed inside her house and assaulted her son and when PW2 and PW3 tried to 

specify the accused they did not listen to them. Another independent witness Mina 

Mandal (PW5) who is the next door neighbor of PW1 had testified that she had 

witnessed the accused Nityananda Mitra and Madan Mitra assaulting the victim PW1. 

 
23. PW4 resides with PW1 at the same house as she is the mother of PW1 and PW5 is 

the neighbor of PW1, so it is natural that when these two witnesses PW4 and PW5 

had witnessed the accused were assaulting the victim, they came forward and safe 

the victim. During cross examination the defence failed to penetrate the evidence of 

these witnesses as tainted. So, I found the evidence of both these two witnesses 

believable and reliable. 

 

24. In view of the above reason, I am of the opinion that the prosecution side has 

remain consistent and unrebutted that the accused Madan Mitra, Nityananda Mitra 

and Mamoni Sarkar had trespassed inside the compound of the informant and 

assaulted the victim. Thus the prosecution has proved the charge against the 

accused Nityananda Mitra, Mamoni Sarkar and Madan Mitra u/S 447 and 323 read 

with Section 34 IPC beyond any reasonable doubt. Hence all the three accused 

Nityananda Mitra, Mamoni Sarkar and Madan Mitra stands convicted under Section 

447 and 323 read with Section 34 IPC. 

 
25. Circumstances of the case shows that all the accused persons did not come together 

to assault the victim. As per the evidence of the victim the accused Madan Mitra 

assaulted him when he went to show some text messages in his mobile and after 

some time his son Nityananada Mitra came and assaulted the victim. It was further 

testified that during their quarrel, Mamoni Sarkar came from inside the room armed 

with a ‘dao’. Thus it is apparent from the face value of deposition that there was no 
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prior meeting of mind and agreement between the accused to do an unlawful act. 

There was sufficient evidence that when the accused Madan Mitra started to assault 

the victim, the other co-accused persons, with a common intention came and 

assaulted and caused injury to the victim. In short, I am of opinion that the 

conspiracy is not proved in the instant case. Hence the accused are acquitted from 

the charge under Section 120(B) IPC.  

 
26. Probation: considered the submission on the point of probation. The nature of 

offence is not of heinous, that apart the accused are not habitual offender. Hence I 

deem it fit to release the accused on probation, under Section 4 of the PO Act, on 

furnish a bond of Rs.1000/-(Rupees one thousand) stating that they will maintain 

good behavior for the next one year.  

O R D E R 

 
1. The prosecution has proved the charge against the accused Nityananda 

Mitra, Mamoni Sarkar and Madan Mitra u/S 447 and 323 read with 

Section 34 IPC. Hence all the three accused stands convicted under 

Section 447 and 323 read with Section 34 IPC.  

 
2. The accused are acquitted from the charge under Section 120(B) IPC.  

 

3. The accused persons are released on probation, under Section 4 of the 

PO Act, on furnishing a bond of Rs.1000/- stating that they will maintain 

good behavior for the next one year.  

 

4. Bail bond shall remain in force for the next 6 months as per section 437-A 
IPC. 

 

The judgment is given under the hand and seal of this court on this 19th  day of May’ 

2017. 

 
Dictated and corrected by me: 

 
 

     (Sri G. Rabha)                                (Sri G. Rabha) 

Chief Judicial Magistrate.                   Chief Judicial Magistrate   
    Udalguri, Assam.                   Udalguri, Assam.  
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 APPENDIX 

 

 

 
A. Prosecution witnesses : PW 1 Sri Manik Sarkar(informant) 

    PW 2 Sri Bijoy Rabha 

    PW 3 Sri Makhan Debnath 

    PW 4 Smt. Durga Sarkar 

    PW 5 Smt. Meena Mandal 

    PW 6 Sri Indra Kumar Rajbangshi 

    PW 7 Sri Anil Das 

    PW 8 Sri Supad Mandal and 

     PW 9 SI Khagendra Hazarika. 

        

B. Defence witness  :          Nil. 
 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Seizure list 
      Ext. 3 – Sketch map 
      Ext. 4 – Charge-sheet. 
       
        
            
     
      

 Chief Judicial Magistrate 
       Udalguri, Assam.  


